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I. INTRODUCTION 

On March 7, 2007, the Federal Communications Commission (“FCC”) issued a 

Public Notice inviting interested parties to update the record pertaining to issues raised in 

the FCC’s equal access and nondiscrimination proceeding initiated in 2002 as a Notice of 

Inquiry (CC Docket No. 02-39).1  Rate Counsel is an independent New Jersey State 

agency that represents and protects the interests of all utility consumers, including 

residential, business, commercial, and industrial entities.2  Rate Counsel participates 

actively in relevant Federal and state administrative and judicial proceedings.  The above-

captioned proceeding is germane to Rate Counsel’s continued participation and interest in 

implementation of the Telecommunications Act of 1996.  The New Jersey Legislature 

has declared that it is the policy of the State to provide diversity in the supply of 

telecommunications services, and it has found that competition will “promote efficiency, 

                                                
1/ See Public Notice issued March 7, 2007, DA 07-1071.  

2 / Effective July 1, 2006, the New Jersey Division of the Ratepayer Advocate is now Rate Counsel. 
The office of Rate Counsel is a Division within the New Jersey Department of the Public Advocate.   The 
Department of the Public Advocate is a government agency that gives a voice to New Jersey citizens who 
often lack adequate representation in our political system.  The Department of the Public Advocate was 
originally established in 1974, but it was abolished by the New Jersey State Legislature and New Jersey 
Governor Whitman in 1994.  The Division of the Ratepayer Advocate was established in 1994 through 
enactment of Governor Whitman’s Reorganization Plan. See New Jersey Reorganization Plan 001-1994, 
codified at N.J.S.A. 13:1D-1, et seq.  The mission of the Ratepayer Advocate was to make sure that all 
classes of utility consumers receive safe, adequate and proper utility service at affordable rates that were 
just and nondiscriminatory.  In addition, the Ratepayer Advocate worked to insure that all consumers were 
knowledgeable about the choices they had in the emerging age of utility competition.  The Department of 
the Public Advocate was reconstituted as a principal executive department of the State on January 17, 2006, 
pursuant to the Public Advocate Restoration Act of 2005, P.L. 2005, c. 155 (N.J.S.A. §§ 52:27EE-1 et 
seq.).  The Department is authorized by statute to “represent the public interest in such administrative and 
court proceedings . . . as the Public Advocate deems shall best serve the public interest,” N.J.S.A. 52: 
27EE-57, i.e., an “interest or right arising from the Constitution, decisions of court, common law or other 
laws of the United States or of this State inhering in the citizens of this State or in a broad class of such 
citizens.”  N.J.S.A.52:27EE-12; The Division of Rate Counsel, formerly known as the Ratepayer Advocate, 
became a division therein to continue its mission of protecting New Jersey ratepayers in utility matters.  
The Division of Rate Counsel represents and protects the interests of all utility consumers, including 
residential, business, commercial, and industrial entities.  Rate Counsel participates in Federal and state 
administrative and judicial proceedings. 
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reduce regulatory delay, and foster productivity and innovation” and “produce a wider 

selection of services at competitive market-based prices.”  The resolution of the complex 

economic and policy issues that this proceeding embraces directly affects the structure of 

telecommunications markets, and the prices that consumers pay for basic 

telecommunications service. 

Rate Counsel submits that there still exists a fundamental need for the equal 

access and nondiscrimination requirements and such requirements remain as necessary 

today as they were when these obligations were adopted.  The acquisition of the two 

largest long distance service providers (“IXCs”), AT&T Corp. and MCI, Inc. by the two 

largest Bell Operating Companies (“BOCs”) coupled with the consolidations of BOCs 

are compelling reasons alone to continue with the current regime.  There are significant 

numbers of local exchange customers who do not want or need to purchase bundles of 

services. Consumers who make few toll and long distance calls still require the ability to 

select the toll and long distance carriers that offer them the best value.  That may not be 

the case, if they loose the option of selecting the carrier of their choice for toll and long 

distance.  Verizon Inc. has just announced that residential customers will be charged a 

$2.00 monthly fee in order to retain the ability to make long distance calls.  Essentially, 

the customers who make no long distance calls or very few calls that add up to less than 

$2.00 will now be assessed this new charge each month.  The customer may avoid the 

charge by signing up to a bundled plan with a minimum monthly charge or by choosing a 

presubscribed interexchange (“PIC”) carrier designation of PIC None or by changing 

their long distance carrieer to another company.  To change carrier, a PIC change charge 

of $5.00 will apply. Consumers must have the right to obtain long distance services 
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without a minimum monthly charge in the event no calls or infrequent long distance calls 

are made.  The old AT&T has stated its intent to harvest its mass market customers that 

they serve through unbundled network elements.  As part of the new AT&T, AT&T is 

imposing a $2.99 charge on its long distance business customers who do not subscribe to 

local service for AT&T.  This is a direct attack on the spirit and intent of equal access and 

the public policy of nondiscrimination.   These recent events are reminiscent of the 

attempt by the old AT&T to impose low volume fees on its long distance customers 

which the FCC forced AT&T to withdraw.  As discussed more fully below, the equal 

access and nondiscrimination requirements are necessary to protect consumers, preserve 

consumer options, and to promote and foster competitive markets.  Such protections need 

to be expanded to obligate competitive local exchange carriers, wireless carriers, and 

cable providers of voice to comply with such requirements and offer consumers a choice 

of toll and long distance providers.  The FCC should proceed with a rulemaking to 

expand these requirements to all providers.  

II. DISCUSSION OF THE ISSUES 

Rate Counsel supports the positions taken by the National Association of State 

Utility Consumer Advocates (“NASUCA”) and the Texas Public Utility Commission 

(“PUCT”).  The equal access and nondiscrimination requirements should be retained.  

This recommendation is more appropriate now than it was in 2002.  The equal access and 

nondiscrimination requirements are necessary to preclude the exercise of market power 

that now exists from the purchase of the two largest IXCs and the success of the RBOCs 

in gaining market share in the long distance market.  With out such requirements, the 

RBOCs could exercise its dominant status that they now hold in most markets.   
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More importantly, Rate Counsel supports expanding equal access and 

nondiscrimination requirements to competitive local exchange carriers (“CLECs”).  Few, 

if any CLECs permit a customer to purchase only local service.  Without such option, the 

customer has no choice to select its toll and long distance carrier of its choice.  Most 

CLECs require the customer to purchase bundles that require the customer to purchase 

toll and long distance from the CLEC.  These plans are not suitable for consumers who 

make few or no toll and long distance calls.  As discussed above, consumers are now 

being penalized for not making long distance calls by or a being charged more because 

they have decided to have a different carrier for local service than they have for long 

distance.  This does not reflect a choice for consumers but is indicative of a market 

failure.  

Rate Counsel notes the internal inconsistencies inherent in the calls for 

elimination of the equal access and nondiscrimination requirements.  On one hand, the 

RBOCs and others argue that the market are competitive, but in face of so called  

competitive markets, some of these same carriers have sought regulatory relief for under 

recovery of local number portability costs to the tune of over $300 million and have 

sought recovery of $35-45 million of end users common line charges, i.e., to cover 

refunds paid to payphone operators by increasing end user charges to consumers.  At the 

same time, these same carriers have supported the Missoula Plan that calls for substantial 

increases in the subscriber line charge as necessary to promote competition.  Rate 

Counsel asks why are not local service rates going towards marginal costs?  In a truly 

competitive market where full and open competition existed, rates would be heading 

toward marginal costs.     
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III. CONCLUSION 

The FCC should reject the calls to eliminate equal access and nondiscrimination 

requirements and otherwise expand them to all providers of voice in order to protect 

consumers and their right to choose the services they want to purchase.  The FCC should 

initiate a rulemaking to expands to requirements to all providers of voice. 

         

Respectfully submitted, 

Ronald K. Chen, Esq. 
Public Advocate of New Jersey

      Kimberly K. Holmes, Esq. 
      Acting Rate Counsel 

By: Christopher J. White 
Christopher J. White, Esq. 
Deputy Public Advocate 
Division of Rate Counsel 
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